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Access to Medical Records (inc. Data Protection) Policy

Introduction

The Access to Health Records Act 1990 and the Access to Medical Reports Act 1988 gave individuals the right of access, subject to certain
exceptions, to health information recorded about themselves, and, in certain circumstances, about others, within manual records.

The Access to Medical Reports Act 1988 covers the rights of individuals to access medical reports prepared about them for employment or
insurance purposes.

The Data Protection Act (DPA) 1998 came into force in March 2000 and repealed most of the 1990 Access to Health Records Act. All
applications for access to records, whether paper based or electronic, of living persons are now made under the Data Protection Act. The
DPA was updated even further in 2018 to meet the General Data Protection Regulation.

Under the DPA, patients have the right to apply for access to their health records. Provided that a written application is made by one of
the individuals referred to below, the practice is obliged to comply with a request for access subject to certain exceptions. However, the
practice also has a duty to maintain the confidentiality of patient information and to satisfy itself that the applicant is entitled to have
access before releasing information.

Please refer to Subject Access Request Policy for further details.

For deceased persons, applications are made under sections of the 1990 Access to Health Records Act, which has been retained. These
sections provide the right of access to the health records of deceased individuals for their personal representative and others having a
claim under the estate of the deceased.

Please refer to Access to Deceased Patients Medical Records for further details.

Applications

Children and Young People

Children over the age of 12 are generally considered to have the capacity to give or withhold consent to release medical records. In
Scotland, there is a legal assumption that this is the case, but not in England, Wales or Northern Ireland where those under 16 should
demonstrate that they have the capacity to make these decisions. Where the child is considered to be capable, then their consent must be
sought before access is given to a third party.

When assessing a child’s competence, it is important to explain the issues in a way that is suitable for their age.

The law regards young people aged 16 or 17 to be adults in respect of their rights to confidentiality. Access can be refused by the health
professional where they consider that the child does not have capacity to give consent / decline decisions.

Individuals with parental responsibility for an under 18 year old will have a right to request access to those medical records (Scotland
under 16). Access may be granted if access is not contrary to the wishes of the competent child.- Not all parents have parental
responsibility. A person with parental responsibility is either:

e the birth mother, or
e the birth father (if married to the mother at the time of child’s birth or subsequently) if both are on the birth certificate, or,
e an individual given parental responsibility by a court.

Parental responsibility is not lost on divorce. If parents have never been married only the mother has automatic parental responsibility,
however the father may subsequently “acquire” it.

(This is not an exhaustive list but contains the most common circumstances — see the BMA link in Resources below).

If the appropriate health professional considers that a child patient is Gillick competent (i.e. has sufficient maturity and understanding to


























